STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19,371

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent for
Chil dren and Fam |lies, Econom c Services Division, (DCF)
denying his request for transfer to another provider for

Medi cai d transportati on services.

FI NDI NGS OF FACT

1. The petitioner is a disabled Medicaid recipient who
has many nedi cal appointnments. He is unable to drive. His
transportation to nmedical services has been brokered for a
nunber of years through a broker designated by the Vernont
Public Transportation Association (VPTA).

2. The VPTA contracts with nine |ocal non-profit
organi zations to broker transportation services for
i ndi viduals within certain geographical “hospital catchment”
areas. Anmong the duties of these subcontractors is to arrange
necessary Medicaid transportation and to follow the state and
federal rules, the provisions of M55 of the Medicaid Manual

and the “transportation Procedural Manual” used by DCF.
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3. The petitioner has been served for a nunber of years
by the designated broker for his catchnent area. Over the
years, the relationship between the petitioner and the broker
has deteri orated.

4. The petitioner for sone tine was delivered to his
medi cal appointnments via a van run by the designated broker.
(The record shows over five hundred trips arranged through
this method.) Disputes arose between the petitioner and the
broker’s transportation co-ordinator regardi ng unauthorized
stops for shopping during trips, return trips for pharnacy
items, and waiting tines at appoi ntnents.

5. Utimately, the designated broker obtained a “no
trespass” order against the petitioner fromthe Court on
Cct ober 19, 2004, after reporting that the petitioner had told
the transportation co-ordinator that “if he had a gun”! three
peopl e at the brokerage, including the director and the co-
ordinator, would be dead. In a letter dated October 22, 2004,
t he brokerage director notified the petitioner that it would

continue to arrange trips for the petitioner with “vol unteer

! The petitioner asserts that he actually said that “if he were not a
Christian and had a gun” the three enpl oyees woul d be dead. The
petitioner feels that the court was wong to i ssue the no trespass order.
It is not the province of the Board, however, to question the court’s
ruling in this matter.
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drivers” over the tel ephone but the petitioner was not all owed
to come to the broker’s offices or use their vans.

6. Following this letter, the petitioner asked DCF to
change himto another broker in either of two nearby catchnent
areas to the west. He argued that due to his hone’s |ocation
in the extreme western portion of his designated broker’s
catchnent area, the offices of these two other brokers were
only two to four mles farther fromhis honme than that of his
desi gnated broker. He argues that sending a van to pick him
up woul d cost these two brokers about the sane as his
desi gnat ed br oker.

7. In response to this request, DCF supplied the
petitioner with a nenp it had received fromits contractor
VPTA. That neno reads, in pertinent part, as follows:

VPTA has established a process to rationalize

distribution of trips anong the state’s nine (9)

transportation brokers as well as to provide the nost

appropriate service for clients at the | east cost to

Medi cai d

Each of the transportation brokers is assigned to a

region of the state that enconpasses a nedi cal service

catchnent area. The regions are designed to maxim ze
avai |l abl e vol unteer driver and vehicle resources and to
mnimze the travel distances between clients and service
providers that are at the | ocus of an area.

Assignnent of clients to alternative service providers is

not permtted. Each broker is provided budgets,

resources and staff based on the assigned catchnent area.
VPTA has no nechanismto provide additional conpensation
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to transportation [brokers] to provide services to
i ndi vi dual s outside of their assigned catchnment areas.

8. In Decenber of 2004, each of the western catchnent
brokers to which the petitioner sought reassignnment notified
DCF that it would not take on the petitioner as a client.
Each cited contractual agreenments, understaffing and fiscal
difficulties which would prevent it from serving persons
outside of its catchnent area.

9. Since the “no trespass” order, the petitioner has
used “volunteer drivers” to get to nmedical appointnents.
Initially these drivers were arranged by the designated
broker. In Novenber of 2004, the petitioner got into a
di spute with a “volunteer driver”. A few nonths |ater the
desi gnated broker learned that the petitioner said that he
intended to obtain a gun and carry it in order to protect
hi msel f from perceived threats by the “volunteer drivers”

The petitioner does not deny this statenment and says that he
was infornmed by the local police that it was legal to carry a
gun in the vehicles as long as he advised the drivers of its
exi stence and had the gun properly hol stered.

10. In response to his statenent, the designated broker
notified the petitioner that it would no |onger use its

“volunteer drivers” to transport him because it had a policy
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of prohibiting weapons in vehicles used for transportation to
medi cal appointnments. The designated broker advised the
petitioner that he would have to obtain his own “personal
drivers” for transportation and that the broker would then
arrange for paynent for those drivers.

11. According to a letter witten by the petitioner’s
physi cian in March of 2005, the arrangenent whereby the
petitioner finds his drivers and the desi gnated broker pays
for themwas working well. However, the petitioner found that
arranging the trips was adding to his phone bill and he asked
recently that the designated broker arrange the trips as well
as pay for themwhile this matter is pending. He still wants
to switch to a different broker.

12. The designated broker’s director said that the
broker could arrange the trips only if the petitioner was
willing to put his chosen drivers through their screening
process. For liability purposes, the broker is not willing to
arrange transportation services with drivers it has not
screened and approved. The designated broker is commtted to
continuing to serve the petitioner by processing Medicaid
paynents for transportation to his necessary nedi cal
appoi nt nent s.

ORDER
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The decision of DCF is affirned.

REASONS

The federal regul ations governing the Medicaid program

require that a State plan nust:

(a)

(b)

Specify that the Medicaid agency will ensure
necessary transportation for recipients to and from
provi ders; and

Descri be the nethods that the agency will use to
meet this requirenent.

42 C.F.R 8 431.53

The regul ations further define “transportation” as

(1) “Transportation” includes expenses for
transportation and other related travel
expenses determned to be necessary by the
agency to secure nedi cal exam nations and
treatment for a recipient.

(2) Transportation, as defined in this section, is
furni shed only by a provider to whom a direct
vendor paynent can appropriately be made by the
agency. |If other arrangenents are made to
assure transportation under Section 431.53 of
this subchapter, FFP? is available as an
adm ni strative cost.

(3) “Travel expenses include—
(1) The cost of transportation for the

reci pi ent by anbul ance, taxicab, common
carrier, or other appropriate neans;

fol | ows:
(a) Transportation.
2 Federa

financial participation.



Fair Hearing No. 19, 371 Page 7

(ii) The cost of nmeals and | odging en route to
and from appoi nt nents;

(tii) The cost of an attendant to acconpany the
recipient, if necessary, and the cost of
the attendant’s transportation, neals,
| odging, and, if the attendant is not a
menber of the recipient’s famly, salary.

42 C.F.R 8§ 440.170

Pursuant to the state plan requirenents set forth above,
the legislature has directed DCF (through the Agency of Human
Services) “to purchase client transportation through public
transit systenms in all instances where public transit services
are appropriate to client needs and as cost-efficient as other
transportation.” 24 V.S.A 8 5090. To carry out this
directive, DCF has contracted with VPTA which in turn
contracts with non-profit brokerages in nine catchnment areas.
Each brokerage is required to serve the persons inits
catchnment area through observance of the federal regulations
|isted above and the state regul ati on governi ng Medicaid
transportation paynents: (“Provider Agreenent”, Section
5(c)). DCF s pronul gated regul ations on transportation read as
foll ows:

Transportation to and from necessary nedical services is

covered and available to eligible Medicaid recipients on

a statew de basis.

The followng Iimtations on coverage shall apply:
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1. Prior authorization is required. (Exceptions
may be granted in a case of a nedica
ener gency.)

2. Transportation is not otherw se available to the
Medi cai d recipient.

3. Transportation is to and from necessary nedi cal
servi ces.

4. The nedical service is generally available to
and used by other nenbers of the comunity or
locality in which the recipient is |ocated. A
reci pient’s freedom of access to health care
does not require Medicaid to cover
transportation at unusual or exceptional cost in
order to neet a recipient’s personal choice of
provi der.

5. Paynent is made for the | east expensive neans of
transportation and suitable to the nedi cal needs
of the recipient.

6. Reinbursenent for the service is limted to
enrol |l ed transportation providers.

7. Reinbursenent is subject to utilization contro
and review in accordance with the requirenents
of Title XX
8. Any Medicaid-eligible recipient who believes
that his or her request for transportation has
been i nproperly denied may request a fair
hearing. For an explanation, see the “Fair
Hearing Rules” listing in the Table of Contents.
DCF al so uses a manual entitled “Medicaid Transportation
Procedures” (Revised, Decenber 2000) to interpret and add
gui dance details to the above regulation. That manual states

that “paynent is made for the | east expensive neans of
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transportation suitable to the nedical needs of the client”,
which, in keeping with the legislature s directive, gives
preference to any |ocal bus service. (8 3.3.4.4). The manual
requires brokers to establish that they have used the |east
expensi ve suitable neans of transportation in order to obtain
payment. (88 2.3(e) and 3.3.4(d)) It also states that brokers
“are responsi ble for arranging transportation for clients who
do not have transportation of their own and know of no one
el se who can provide it.” (8 4.1) (Enphasis supplied.)

The petitioner believes that he has a right under
Medi caid | aw to choose his transportation provider as |ong as
that provider is within “conparable mleage” fromhis hone as
fromthe designated broker. He says that he should have a
right to choose fromany of three brokers which are roughly
equidistant fromhis hone. He wants to be able to ride the
vans again and to avoid the co-ordinator at the designated
broker with whom he says, he has a personal conflict. The
petitioner argues that federal |aw supports his position.

The petitioner’s claimis not supported by the | aw set
forth above and he was not able to point to any other that
does. The federal regulations do not set out any freedom of

choice provisions in the transportation program for Medicaid
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beneficiaries.® The only right it gives to beneficiaries is
the right to be provided with transportation, and rel ated
expenses, to their necessary nedi cal appointnents.

The state statute and the adopted regul ati ons repeatedly
pl ace cost constraints on DCF with regard to providing the
transportation services. DCF has chosen to contain costs by
contracting with VPTA who in turn has individual contracts
with |l ocal agencies to cover the transportation needs of
persons in their defined geographical areas. DCF and VPTA
have nmade it clear that brokers are only given noney and
budgets for the persons in their contracted catchnent areas.
There is an econony in this arrangenent which would be
thwarted if individuals tried to use brokers outside of the
contracted geographical areas. It is also clear that the
other two “equidistant” brokers which the petitioner w shes to
use do not receive paynents for and do not have the resources
to serve persons outside of their contracted geographi cal
areas. Undoubtedly, if those brokers were to agree to serve
the petitioner, they would have to charge an anount above that
provided in their contracts. By requiring the petitioner to

stay with his current broker, DCF is acting within its

3 Medicai d beneficiaries do have the freedomto choose their nedical
providers within reasonable limts under the program See MLO3.
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| egi slative mandate to provide services by the | east expensive
means for Medicaid transportation.

The Board cannot inpose an obligation on DCF to obtain a
di fferent broker for the petitioner when DCF s procedures are
designed to carry out the applicable law requiring m nim zing
expenses. See 3 V.S. A 8 3091(d), Fair Hearing Rule 17. That
being said, it is inportant to point out that the petitioner’s
current broker does have an obligation under the regulations
and guidelines set forth above to “arrange” transportation for
the petitioner as well as to pay for it. The broker has
agreed to undertake this obligation by arranging
transportation with the “personal providers” selected by the
petitioner provided they neet screening requirenents for
contracted drivers. |If the broker will not make arrangenents
for the petitioner’s transportation, the petitioner can file
for a fair hearing.

The petitioner should understand quite clearly, however,
that the broker has the right to i npose reasonabl e policies
ensuring the safety of persons, both drivers and Medicaid
recipients, in the transportation programit adm nisters. It
is certainly reasonable for the broker to prohibit persons
fromcarrying weapons on the transportation trips it arranges

and to refuse to arrange transportation for those who woul d
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violate that policy because of the extrenely dangerous nature
of such an activity. The petitioner’s failure to abide by
reasonabl e rul es coul d jeopardize his Medicaid coverage. The
petitioner does have a right to have his concerns for his
safety addressed but by sone | ess dangerous neans, such as
having a trusted friend ride along to appointnments. The
petitioner is urged to work with the broker to fornulate a
transportati on accommodati on that addresses both of their
concerns.

HHH



